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Meſſ. Jobn Glen, Robert Wallace, George Kay, | 
Robert Walter, Henry Lundie, Jobn Erſkine, | 
and Robert Dick, Miniſters of Ed inburgb, 6 

and Adminiſtrators of George . Ho- | 

ſpital, 


AGAINST | 


An Act of the Council of the ſaid Hoſpital, 
of the 14th of December 1759, granting 
the feu of certain lands mentioned in the 


faid act to the Magiſtrates and Town-coun- 
cil of the City of Edinburgh. 
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REASONS of DISSENT and 
PROTEST by Mefl. 70bn Glen, 
Robert Wallace, George Kay, Ro- 
bert Walker, Henry Lundie, John 
Erxkine, and Robert Dick, Mini- 
ſters of Edinburgh, and Adminiſtra- 
tors of George Heriot's Hoſpital, a- 
gainſt an Act of the 8 of the 
ſaid Hoſpital, of the 14th of Decem- 
ber 1759, granting the feuof certain 
lands mentioned in the ſaid act to 
the Magiſtrates and Town-coun- 


cil of the City of Edinburgh. 


AvinG found ourſelves obliged, in 
order to be faithful to our truſt as 
adminiſtrators of George Heriot's 
Hoſpital, to oppoſe the granting of 

the above-mentioned feu to the Magiſtrates 
and Town-council of the city of Edinburgh, 
and to diſſent and proteſt againſt the act of 
council by which it was granted; we offer 
the following reaſons in ſupport of our diſſent 
and proteſt. 

It is well known that the Magiſtrates and 
Town-council ſome time ago projected a 
ſcheme for extending the royalty of the city 
of Edinburgh over ſeveral fields adjacent to 
A be 
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the town: and though this ſcheme, as far as 
we are intormed, was generally diſcouraged 
by men of all ranks, and did not meet with 
any conſiderable encouragement ; yet the Ma- 
giſtrates were unwilling to drop it. This de- 
ſign was carried ſo far, that a printed paper, 
intitled, General heads relating to ibe intended 
enlargement of the limits of the city of Edinl ur, h, 
was ſent to each of the Miniſters by the Lord 
Provoſt, in which the lands belonging to 
George Heriot's Hoſpital are in a particular N 
manner pointed out to be included within the f 
new royalty. It is indeed true, that at this 
time we had never been called by the Magi- 
giſtrates in council to confider this affair; yet, 
becauſe it made a great noiſe, and in particu- 
lar, becauſe the Hoſpital's lands were to be 
included within the new royalty, our atten- 
tion. was raiſed to this matter, even before we 
had the favour of the above- mentioned Ge- 
“ neral Heads ;” eſpecially we thought our- 
ſelves publicly called upon to give greater at- 
tention, when we were informed, that a large 
meeting of the proprietors of lands adjacent 
to the city, and even of ſome at a couſiderable 
_ diſtance, had been held to deliberate concern- 
ing this projected ſcheme, and that many 
things had been faid in that meeting, which 
, appeared not a little unfavourable to the in- 
_ tended extenſion, and that pafticular notice 
had been taken of the ſpecial rerelt which 
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the Council of George Heriot's Hoſpital had 


in the matter of the extenſion, and how ne- 
ceſſary it was, and might well be expected of 
the adminiſtrators of the Hoſpital, (among 
whom the Miniſters were expreſsly mentioned 


in the meeting), that as private proprietors of 


lands were endeavouring to ſecure their own 
lands from any unneceflary burdens, the ad- 
miniſtrators of the Hoſpital ſhould take pro- 
per care of the lands of the Hoſpital. Thus 


we were by many circumſtances gradually led 
to take a particular concern in this important 


affair. 

After this public meeting of the proprietors 
of lands in the county, which appeared ſo un- 
favourable to the extenſion, it came to be 


talked in general converſation, that the ſcheme 


of extending the royalty was dropped, at 


leaſt, that it was laid aſide for a time, at 
| leaſt, that ſeveral alterations were to be made 


in that plan that was publiſhed in the Gene- 
ral Heads; and among other things it was 
talked, that the Magiſtrates and Council were 
to propoſe to feu certain lands from the Ho- 
ſpital ; that, by becoming proprietors, all ob- 
jections againſt extending their royalty over 
them might ceaſe. We cannot lay that ever we 
heard the extent of this feu preciſely defined. 
Its extent was variouſly talked of, and ſome- 
times repreſented as very large. This rumour, 
we muſt confeſs, alarmed us not a little, 
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Diſponing any conſiderable part of the lands 
of the Hoſpital in a perpetual feu to the city 
of Edinburgh, we believed would be preju- 
dicial to the Hoſpital, and dangerous in ſeve— 
ral reſpects; for which we ſhall give our rea- 
ſons in the ſequel. We were in a particular 
manner alarmed by a printed pamphlet, inti- 
tled, A ſecond ſupplement to the General Heads, 
&c. In which is inſerted another paper, in- 
titled, Auditional memorial for the city of Edin- 
bur gb, concerning the extenfion of the royalty 
thereof.” From which paper we mult be al- 
lowed to tranſcribe the following paragraphs. . 
« The chief difficulties which ſtand moſt in 
the way of this extenſion are theſe three, 
« to wit, 
„ 1970, That the moſt of the fields to be 
included in the extenſion belong in property 
to Heriot's hoſpital and to the Trinity ho- 
ſpital ; and althongh the Town-council, 
joined with the Miniſters of Edinburgh, 
are the Governors of the firſt, and the 
Ton- council the fole governors of the 
ſecond, yet, in the event of the extenſion, 
the advantage of parcelling out theſe grounds 
to the inhabitants of the new town would 
accrue altogether to theſe hoſpitals, who are 
* but too rich already, whereas the low ſtate 


of the town's finances requires preatly to 
ebe repaired.——— 1 
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* In order to obviate the firſt difficulty, |} 

„it has been propoled, That the city of Eä | 

« dinburgh ſhall be declared, by an act of 

« parliament, to have right to the property | ü 

« of all thoſe lands belonging to the two ho- 

e ſpitals over which the extenſion may fall, up- 

on paying annually to the hoſpitals the pre- : 

1 ſent rent of theſe lands, the town being obli- | 

5 “ ged to pay the rents, and the law giving a 

preferable right to the hoſpitals upon the 

lands themſelves. | | 

A difficulty has occurred, How far th | 

* legiſlature will think it juſt to take away 

from any of theſe charitable ſocieties their 

| * lands at the preſent rent, which precludes : 

( them from the advantages which might ariſe * 

* from feuing and heightening their rents for 
e the future? 

lt has therefore been propoſed, That, be- 
fore any application be made to parliament, 
e the town of Edinburgh ſhould obtain from ; 
the hoſpitals a feu of all theſe lands at the 
“ preſent rent.” 

We need not at preſent make any remarks 
on theſe paragraphs. We muſt own they not 
only ſurpriſed but alarmed us, eſpecially as it 
is aſſerted in that pamphlet, that this memo- 
rial was given to a member of the meeting of 
the heritors of the county which met on the 
zoth of July 1759, as a true copy of a paper 
delivered in March or April laſt by the Lord 

| Provoſt, 


* 


N * 


Ls i) 


Provoſt, ' in company with three or more of 
the Magiſtrates of this city, to a committee 
or ſome of the Lords of Seſſion; and we can- 
not find that theſe facts have ever been contra- 
dicted. If the caſe is as it is repreſented, it 
ſhews evidently, that mention has been made, 
among ſome of the Magiſtrates, of obtaining 
feus that none will think beneficial for the Ho- 
_ But be this as it will, we are able to 

ew that the propofal for a feu given in on the 
26th of November laſt is 1 
trimental. | 

After the meeting of the heritors of the 
county on the zoth of July laſt, we have been 
called, together with the| reſt of the Mi- 
niſters, to ſeveral mectingy with the Magi- 
ſtrates, to converſe about this affair. At one 
of theſe meetings we were told, that the pro- 
poſed feu was to confiſt off a greater number 
of acres than have been ſince aſked, After- 
wards we were told, that the city did not want 
ſo many, and had reſtricted their propoſal to 
about 37 acres, according to which the pro- 
poſal is now made, But nothing happened 
at any of theſe meetings or ſince, which has 
convinced us that the agreeing to the propoſal 
was not detrimental to the Hoſpital. And 
though we will not allow that we have not all 
-dve regard forthe Magiſtrates and members of 
the Council, and will not yield to our brethren, 
who have ſeen this matter in another light, in 
| <C a 
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a regard to the good of the city and the public 
utility; yet we can by no means facrifice the 
intereſts of the Hoſpital to theſe conſiderations. 
If George Heriot's Hoſpital is too rich, or if 
the low ſtate of the town's finances requires 
greatly to be repaired, we cannot believe that 
it is in our power, or conſiſtent with our duty, 
as adminiſtrators of the Hoſpital, to repair 
the town's finances out of the lands belongin 
to the Hoſpital. In order therefore to be faith- 
ful to our truſt, we have oppoſed the act of 
Council granting the feu for which the Magj- 
ſtrates and Town-council have petitioned, and 
have made uſe of any lawful method within 
our power to prevent it. Among others, it oc- 
curred, that the members of the Town-council 
who were adminiſtrators of George Heriot's 
Hoſpital, had no title to vote in this queſtion. 
We have therefore entered our proteſt againſt 
the validity of their votes, and ſhall now pro- 
ceed to {upport our proteſt with reaſons. 
We ſhall not now examine what inſtances 
may be given from other ſocieties, of the ſame 
perſons acting in two capacities, viz. offering 
propoſals as adminiſtrators of one ſociety, and 
judging of their reaſonableneſs as adminiſtra- 
tors of another ſociety to which they are offer- 
ed. This may have been done, and perhaps 
has not been quarrelled, becauſe it has been 
commonly, if not always the caſe, that thoſe 


Who were the common adminiſtrators were 
but 
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but few, and bore a ſmall proportionto the other 
adminiſtrators in each of the ſocieties. We ima- 
gine that even this allowance is dangerous to 
ſociety, and that the affairs of mankind would 
be rendered more ſecure, if no ſuch allowance 
was given in any caſe; but that whoever had 
a right of adminiſtration in two ſocieties, 
ſhould not be ſuffered to judge of the reaſon- 
ableneſs of the propoſals made by the one to 


the other; for whether they agreed or diſagreed 


to the propoſals offered by the one ſociety, it 
is dangerous to ſuffer them to judge of them 
as adminiſtrators in the other. It is alſo 
certain, that a right of adminiſtration in one 
ſociety, even when it is not attended with ſala- 
ries, fees, or any thing that comes un- 
der the name of patrimonial intereſts, may yet 
be attended with fuch honour, influence, and 
authority, as may be really profitable, and may 
naturally be ſuppoſed to give a bias to its ad- 
miniſtrators in its favour, above what they 
can be ſuppoſed to have for another in which 
they are alſo adminiſtrators, but where their 
adminiſtration is not attended with ſuch ho- 


nour and influence; of which the adminiſtra» 


tion in the Town-council and in Heriot's Ho- 
ſpital may be conſidered as an example. But 
whatever may have been the cuſtom in ſuch 
caſes, where thoſe who are adminiſtrators in 


two ſocieties bear but a ſmall proportion in 


either of them to the other adminiſtrators ; 
and 
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and though poſſibly tliis may never have been 5 
uarrelled, the caſe appears to us evidenily # 
different, when the ſame perſons are a great 
majority of adminiſtrators in both ſocieties, as 
in the Town-council of Edinburgh, and the | 
Council in Heriot's Hoſpital. In this caſe the | 
ſame perſons are both buyers and ſellers; and 
| if they are more biaſſed in favour of one of | 
| the ſocieties, as they may certainly be, it muſf 
be highly dangerous they ſhould vote in the |} 
| other. 2 | 
We will obſerve further, that there may be 
caſes of neceſſity in which the rule which we 
plead to be equitable, cannot be obſer- ed 
in its ſtricteſt rigour, and in ſuch caſes no | 
doubt an exception muſt be allowed. In 
particular it has been ſaid, that a tutor Woo 
has two pupils under his charge, may auth orife | 
the one in a bargain with the other ; which 
is the preſent caſe, if twenty-five of the 
'Town-council be conſidered as tutors both for 
{ the Town and the Hoſpital. | 
'L As to this, we mult be allowed to ſay that 

the caſes are by no means parallel. For, 

| 1. If one man is tutor to both the pupils, 
and neither of them has any other tutor, this 
| is evidently a caſe of neceſſity, which is ſaid to 
have no law; nor do we ſee at preſent how it | 

is poſſible to have any tranſaction between the 

two pupils, though it may not only be ad- 
vantageous, but neceſſary for both, without al- 
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lowing the tranſaction to be authoriſed by 


the man who is tutor to both, unleſs recourte 


ſhall be had to ſome ſuperior authority, as that 
of the Lords of Seſſion, which poſſibly may 
be inconvenient for both the pupils. 

2. If either of the pupils have other ad- 
miniſtrators, it is certainly more proper that 
ſuch as are only adminiſtrators for the one 
ſhould authoriſe the bargain with thoſe who 
are not his adminiſtrators, but adminiſtrate for 
the other. But, | 

3. What makes an eſſential difference is the 
remedy which the law gives to pupils againſt 
the injuſtice of their tutors. For as they can 
annul bargains prejudicial to their intereſts 
when they are of age, ſo they have an action 
agiinſt the tutors themſelves to repair any da- 
mages they may have ſuſtained by their infide- 


hty ; and this action they can ratſe ex proprio mo- 


tu, without any control from others: whereas 


Hoſpitals being always minors, it depends whol- 
ly upon others than themſelves to have any 
redrels; and future adminiſtrations may be as 
unjuſt to them, and have the ſame temptations - 
to be ſo as the former; on which account, if 
the ſame perſons are adminiſtrators for two 
difterent corporations, they ought not, in any 
bargain of buying or ſelling between them, to 
be allowed to act for both. 

For theſe reaſons, we preſume the members 


of the Town- council of Edinburgh, as admi- 


niſtrators 


1 


niſtrators of Heriot's Hoſpital, had no right to 
judge of propoſals made by the Town- council; 
and if this is the caſe, then the act of council, 
not being agreed to by the majority of legal 
and unexceptionable voters, muſt be reckoned 
in itſelf void and null. | 

As to the act of council itſelf, and the bar- 
gain that has been agreed to, we muſt main- 
tain, and will now proceed to ſhow, that it is 
highly detrimental to the intereſts and reve- 
nues of the Hoſpital, and muſt be conſidered 
as leſion. 55 

At preſent the Hoſpital is under no neceſſity 
of alienating any part of its lands, much leis 
thoſe lands that are moſt improveable, and bid 
faireſt to riſe in their value. The adminiſtra- 
tors of the Hoſpital ought not therefore to have 
parted with them, or granted a perpetual feu of 
them, which muſt put it out of their power 
to reap any future profits by increaſe of rents. 
The Hoſpital, we do believe, and it may be 
proved, have been too haſty in granting tacks 


and feus already to private perſons, who have 


ſoon appeared to be able to ſubſet theſe lands, or 
part of them, at a conſiderably higher rent than 
they paid to the Hoſpital ; inſtances of which, 
as we are informed, can be produced. 

But paſſing this, as it was the avowed de- 
ſign of the Town-council, in aſking the feu of 
the Hoſpital that is now granted, to raiſe up 
many houſes, and as it were to build a new 
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town upon them, the granting a feu of ſuch 
lands at ſuch a time, the uſe to be made of this 
feu being foreſeen, was manifeſt leſion to the 
Hoſpital, a preventing the Hoſpital from ma- 


king lawful profits of its own lands, and gi— 


ving up theſe profits to the Town-council of 
Edinburgh. * 

It is true theſe lands aſked in feu are at pre- 
ſent under tack to ſeveral perſons, whole tacks 
do not expire at the earlieſt till ten years, and 
at the lateſt till forty-five years from the pre- 
ſent time; by which means the Hoſpital can- 
not at preſent make any profit by them with- 
ont the conſent of the tackſmen: but as the 
Town-council were willing to take their ven- 
ture. of this, ard made little doubt of being 
able to obtain the conſent of the tackſmen for 
a reaſonable conſideration, there was nothing 
to hinder the Hoſpital to have done the ſame, 
and they might thus have reaped all the profits 
that are now to be reaped by another body. 

Further, the adminiſtrators of the Hotpital 
have by no means received full value for their 


lands. By receiving no more than the preſent 


rent till the expiration of theſe tacks, and by 
debarring themſelves. from hearkening to any 
advantageous offers which might be made be- 
fore this period, they exclude themſelves from 
the poſſibility, nay rational proſpects of gain 


in the mean time, And when theſe tacks ſhall 


expire, the value they are then to receive is by 
| no 


Bots 


no means ſufficient. There are many lands at 


preſent adjacent to the town, contiguous to, 
and in no better condition than the lands nov 
granted in feu, as well as many other lands in 
Scotland, ſet at a much higher value than five 
bolls of barley per acre, of which inſtances may 
be given: yet the Hoſpital is to receive no 
higher rent (except what ſhall be conſidered 
in the ſequel) than ſuch five bolls at the expi- 
ration of the tacks of theſe lands, which for 
the greateſt part of the lands will only expire 
forty-five years hence. It is certain that the lands 
about Edinburgh have increaſed greatly in their 
rents within a much ſhorter period. In the 
common courſe of affairs, it may be hoped that 
they will riſe much higher before forty-five 
years, Trade and commerce, induſtry and 
manufactures are increaſing, and under ſo good 
a government, may be expected to increaſe to 
a much greater height. Yet, even at the end 
of theſe forty-five years, the Hoſpital is not to 
receive ſuch a high rent as is often given at 


_ preſent ; which muſt be conſidered as maniteft 


lefion. 

We may add, that ſuch lands lying in the 
neighbourhood of a great city, and upon which 
a new town is projected to be built, ought not 
to be valued by four or five bolls an acre, like 
arable, or even like garden grounds, but with 
an eye to the houſes which may be built upon 


them; on account of which, lands near to theſe - 


very 
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very lands of the Hoſpital now in queſtion, are 
ſet at 16 |. per acre. 

It muſt indeed be obſerved, that, beſides the 
five bolls to be received at a diſtant period, by 
the act of council, it is to be referred to the 
Lord Preſident of the Seſſion, the Lord juſtice- 
Clerk, and the Lord Advocate, all for the 
time being, what further additional feu-duty, 
or ſums of money, the Hoſpital are to receive 
on account of the future improvements of theſe 
lands, after deduction of the expences to be 
laid out by the town; and that in caſe theſe 
three arbiters, or two of them, ſhall fail finally 
to determine, with reſpect to the above parti- 
culars, within twelve calendar months after 
the expiration of Mr Wood's preſent tack, 
the ſame ſhall be ſubmitted to two arbiters, 
whereof one is to be choſen by the Town- 
council of Edinburgh, and the other by the 
Governors of the Hoſpital, with power to 
theſe arbiters to chuſe an overſman. 

Such references, in granting feus or feu-char- 
ters, we take to be very uncommon, perhaps 
no inſtance can be given of ſuch a reference 
in ſuch a caſe. It is indeed a plain confeſſion, 
that the feu-duty accepted is not ſufficient; and 
this being confeſſed, any reference of this 
nature, however honourable the perſons may 
be to whom it is made, is extremely incon- 
venient. Bargains of this nature ought to be 
preciſe and determined, If they cannot at pre- 

| {ent 


1 


ſent be ſo, it is better to make no bargain till 
all things can be fully underſtood; eſpecially 
while there is no neceſſity for one of the par- 
ties, which is at preſent the caſe of the Hoſpi- 
tal, which is under no neceſſity to alienate its 
lands for a vague and uncertain profit. We 
cannot think private perſons would chuſe to 
alienate their property in ſuch a manner, and 
leave their poſterity, heirs or ſucceſſors, to ſub- 
mit to the arbitration of perſons whom the 
cannot know, how honourable ſoever their 
rank or ſtation may be. 
But, in truth, we take it to be altogethe 
improbable, that gentlemen of ſuch high rank 
and character, who may juſtly be ſuppoſed to 
be greatly fatigued with going through the 
duties of their ſtations, to which they are ob- 
liged to ſubmit, will chuſe to accept of ſuch 
an arbitration : They may well be excuſed for 
thinking that they have better and more pro- 


per buſineſs, than to fit down and examine, - 


whether the revenues of the Town-council or 
Hoſpital ought to receive ſome addition. 
Thoſe who are obliged to conſider this muſt 
ſubmit to it ; but Honourable Judges and Mi- 
niſters of State may very reaſonably be ſup- 
poſed to decline the taſk. 


Eſpecially, when, as we apprehend, it muſt 


be a very difficult one. For, in the firſt place, 
the arbiters muſt go through the accounts of 


expences to be laid out by the town; for 


it 
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it is only after deducing eſo expences, that 


the future _—_ of the Hoſpital are to be de- 
termined. What this article may con- 
fiſt of, we cannot indeed ſay, nor can the 


members of the Town- council. This is an 


article entirely vague and ùndetermined, and 
evidently ſhews the impropriety, if we may 
not ſay the abſurdity of dach a reference. In 
truth, this article may very juſtly be ſaid great- 
ly to weaken, if not entirely to deſtroy all 
hopes of any future profits to the Hoſpital. For 
as the members of the Town- council will be 
the judges in the firſt inſtance of what will be ne- 
ceſſary or proper to be done, and what expences 
may be laid out in doing it ; ſo this will depend 
wholly on the notions of the geatlemen of the 
Town-council at the time. If the members 
of the Town-council at that time ſhall be ex- 
tremely frugal, the expences, no doubt, will 
be leſs; but, as the new town ſeems to be a 
very favourite object of the preſent council, 
we have ſome reaſon to apprehend, that a fu- 
ture council will adopt the ſame notion ; and 
therefore we may venture fairly to predict this 
article of expence will be a very large one; 
eſpecially, when, as far as we can underſtand 
the reference, the intereſts of the Hoſpital 
will then be underſtood to have been entirely 
given up by the preſent governors, ſince they | 
have not limited theſe expences in any man- 
ner of way whatſoever, The article of ex- 


pences 


(17 1 


pences will therefore be very large, but 
it muſt likewiſe be very intricate : for, be- 
ſides the many accounts of different tradeſ- 
men perhaps during a courſe ot years, and 
the vouchers of the payments, which will 
take both time and pains to examine, there 
is another article, the neceſſity of theſe ex- 
pences, which will be attended with peculiat 
and uncommon difficulties ; for as none will 
ſay that unneceſſary or improper expences 
ought to be allowed to diminiſh the profits of 
the Hoſpital, it is not eaſy to aſſign any cer- 
tain rule by which this may be judged ; eſpe- 


cially as expences having been laid out, this 


will be urged as a ſtrong reaſon why they 
ſhould be ſuſtained as neceſſary or proper. It 
may therefore be juſtly preſumed, that the 
honourable arbiters will decline judging in 
ſuch matter; on which probable event this 
puzzling queſtion is to be referred to two ar- 
biters, one choſen by the Town-council, and 
one by the governors of the Hoſpital, among 
which governors the members of the Town- 
council are a great majority: On which we may 
be allowed to think, without tranfgrefling any 
rule of juſtice, charity, or decency, (and we 
dare ſay the impartial world will ſay), the re- 
ference might as well have been made to two 

arbiters choſen by the Town-council. 
It muſt be further obſerved, That the act 
of Council bears, that if the three arbiters 
hall not determine within twelve calendar 
= ED months 
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months after the expiration of Mr Wood's 
preſent tack, then a reference ſhall be 
made to two other arbiters, with power to 
theſe arbiters to chuſe an overſman. 

What ſhall be done further if theſe laſt ar- 
biters ſhall either decline or delay to give their 
| decreet-arbitral, (either of which is a very 
| poſſible and natural ſuppoſition), is not ſaid ; 
1 by which, ſo far as we can underſtand, this 

| whole matter of the arbitration is left vague 
| and uncertain, and we have reaſoa to appre- 
[| hend the Hoſpital will reap no benefit from it. 
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Beſides, according to the words in this part 
of the act, it ſeems to be ſuppoſed, that the 
conſideration of the future profits of the Ho- 
fpital, (to whomever it ſhall be ſubmitted), is 
| to be finiſhed at once, and can relate only to the 
improvements made before or about the time of 
{ the expiration of Mr Wood's tack, which will 
| happen about nine or .ten years hence. For 
which reaſon we cannot but conclude, that 
the Hoſpital will be deprived of all the profits * 
of improvements made afterwards, | which we 
apprehend will be the far greateſt, and that 
| the improvements made before may be very 
inconſiderable. 

For what reaſon the clauſe allowing the 
Town-council to relinquiſh the feu at any 
fime before the expiration of Mr Wood's tack, 
was inſerted in the act of Council, we will 
not preſume to fay. Loſers by this bargain, 
| upon 
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upon any event, the city never can be; ſince 
they will always get as much, or more, than 
they pay to the Hoſpital, as ſeveral other feu- 
ers and tackſmen have done before them; 
and, as we are informed, has happened in their 
own caſe, we can ſcarce imagine, that any 
one will ſuſpect, that there is the leaft inten- 
tion of relinquiſhing. This clauſe was there- 
fore altogether unneceſlary for the ſafety of 
the town, and, without neceſſity, ought not 
to have been inſerted, and is wholly unequa 
and partial. 

We will conclude what we have to ſay a- 
bout the nature of this bargain, by making 
one other remark, 

As we did not believe it for the intereſt of 
the Hoſpital, at preſent, to feu the lands in 
queſtion, either to the city of Edinburgh, or 
to any one hand, when there was an avowed 
deſign to ſubſet them for profit ; we did not, 
nor could we propoſe to ſet them to the high- 
eſt bidder at a public roup: yet we mult fay, 
that it was a very material neglect in thoſe 
who were for granting the feu at preſent, not 
to have advertiſed a public roup, that the Ho- 
ſpital might make the beſt bargain they could, 
though in an unfavourable fituation. 

Thus we take the granting of this feu to 
be by no means bencficial to the hoſpital ; but. 
on the contrary, in many reſpects, detr mental 
to its revenues, and manifeſt leſion. And of 
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this we are fo much convinced, that we have 
not regarded thoſe arguments which have been 
drawn from public utility, and have deſpiſed 
the noiſe that has been made, as if, by re- 
fuling to give up theſe lands to the Town- 
council, we obſtruct thoſe public- ſpirited de- 
ſigns that have been lately projected, for 
making a ſtreet of communication between 
the city and ſuch places as lie on the north 


of it, and conſequently oppoſe what is neceſ- 


ſary for the good of the city, for the conve- 
niency of its inhabitants, and thoſe in the 


neighbourhood, and for increaſing the public 


revenues. 
As to which public- ſpirited deſigns, we do not 


think it neceſſary for us, at preſent, to conſider 


their nature and conſequences ; but will take 
it upon usto ſay, that we wiſh as well to the city 
and its inhabitants as any men whatever; we 
do not oppoſe what is neceſſary forthe good of 
the city, or the neighbourhood, nor any ſcheme 
that will increaſe the city's revenues, except 
in one caſe, viz. We cannot agree to the increaſe 
of its revenues at the expence of the Hoſpital. 

At the ſame time, nothing can be more in- 
jurious than the imputation of ſtanding in the 
way of public-ſpirited ſchemes, | While this 
aftair was under deliberation in the Council, it 
was propoſed by ſome of us, and was agreed to 
by all of us, that the Hofpital ſhould conſent 


that the Town-council, or any truſtees, men- 
tioned in any act of parliament for this pur- 


pole, 


4 


poſe, ſhould adjuſt a plan for a ſtreet of com- 
munication, as has been propoſed, and for all 
croſs- ſtreets, by-lanes, or any other things pro- 
per for encouraging houſes to be raiſed on theſe 


ſtreets ;that theſe ſtreets ſhould be ſuffered to paſs 


through the Hoſpital's lands; and, after the 
plan was adjuſted, the Hoſpital ſhould ſet out 
theirlands in {mall parcels, either by public roup 
or otherwiſe, as might be judged moſt expe- 
dient, agreeably to this plan; and that, as the 
Hoſpital and their tenants, or feuers, were to exe- 
cute every thing that was projected to be done 
on the Hoſpital's lands, the whole profits ari- 
ſing from its own lands ſhould accrue to the Ho- 
{pital. Fhis, or ſome ſuch plan, without feuing 
our lands to the town, would have anſwered all 
the reaſonable purpoſes which could be in- 
tended for the public utility ; and to ſuch a 
plan all of us conſented, as, we preſume, e- 
very proprietor of lands lying at the gates of 
a· great city, would agree to ſuch a plan, for 
extending the ſuburbs of a city through his 
grounds, in-order to improve his lands, though 
he would not alienate his lands from himſelf 
and his poſterity for the benefit of the city. 
Some of ns declared, they could have gone 
further, and even allowed the royalty and 
juriſdiction of the city to have been extend- 
ed over thoſe lands. But it is evidently un- 
neceſſary that a Town-council ſhould have 
the property of all the lands either within the 


city, or its ſuburbs : Neither is it neceſſary, 


that 
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that its jurifdittion ſhould extend to all its 
ſuburbs, ſince the police that is neceſſary for 
ſuch ſtreets and buildings may very well be 
left to the common laws of the land and 
þ county, which is frequently the caſe, both in 
England and Scotland, without {ſubjecting 
them to any of the courts or councils be- 
longing to the city. Therefore, | without ex- 
tending the city's juriſdiftion or royalty, the 
above propoſal might have fully anſwered all 
that was neceſſary for the public utility; and, 
. indeed, every purpoſe whatever, except in- 
cCreaſing the revenues under the adminiſtra- 
| tion of the Town-council, to the detriment 
of the Hoſpital. 

If we are told that the Town-council are to 
lake no ſteps for making an eaſy acceſs from the 
city to the north, by building a proper bridge, 
or railing other neceſſary works, but will a- 
bandon all their public- ſpirited projects, unleſs 
they ſhall acquire the property of thoſe lands 
of which they have fought a feu; we cannot 
eaſily be perſuaded that the Town-council will 
| ever form, much leſs perſiſt in ſuch a reſolu- 
tion. As they have always declared, and we 
moſt heartily agree with them, that the build- 
ing of this bridge is neceſſary, at leaſt that it is 

highly convenient for the good of, the city and 

the benefit of the inhabitants and neighbour- 

- hood, wecannot be perſuaded either that they 
will, or that they ought to abandon it, merely 
becauſe 


— —— —— — —— oO * - — 


* 
7 
«om Oe CASTS IC EP 3 wa: - 
* A 


wäG&—— — —— ̃ ã — — — — — — = 
. 
** . 


= 
2 — — 
* ND— — —ü— ä hn i. > meet nee 
0 — —— — 
* 


WS 
becauſe the Hoſpital will not part with their 
lands at a diſadvantage. If it is faid, that the 
city is not able to finiſh theſe expenſive pro- 
jects without the profits that muſt ariſe from 
the projected feu; what is this but confeſſin 
that they are to take the om of the Hoſpital's 
lands that they may raiſe public works for the 
benefit of the city? If it is added, that, by 
theſe public works, the other lands belonging 
to the Hoſpital will greatly riſe in value: Firſt, 
This can have no weight to make the Hoſpital 
part with their lands, of which a feu is ſought 
at preſent, at an evident diſadvantage, unleſs 
there was a much better ſecurity that this 
bridge was to be built, than can ariſe from any 
ſchemes which have been yet talked of, and 
which appear vague and uncertain. Would it 
not be unaccountable for the Hoſpital to part 
with theſe lands, which, by the natural courſe 
of things, whether this bridge ſhall be built or 
not, muſt riſe to a much higher value than five 
bolls per acre, in the hope of improving their 
other lands by this bridge being built ? And, 
after all, we may ſoon find that, through many 
accidents, this bridge cannot be built according 
to any of the preſent ſchemes. Who can give 
ſecurity that this bridge ſhall be built? And 
without ample ſecurity on this head, it would 
in truth be both ridiculous and abſurd, and 
would be highly culpable in us, to ſet or feu 
certain of our lands, at preſent, below the va- 
Ive, in order to improve our other lands. 


Secondly, 


n 


1 
| | 
i _ Secoridly, We cannot but confels, that we 
take tlie pctition for the preſent feu to be. only 
an experiment, and a prelude to the city's feu- 
ing gradually the greateſt part, if not the 
whole lands of the Hoſpital. That ſome ſuch 
| projects have been talked of among ſome of the 
i members of the Town-council; is but too evi- 
dent. When the project was firſt communi- 
| cated to the Miniſters, ſixty acres were men- 
7! tioned. The petition indeed reſtricted their pro- 
{|  poſal to about thirty-ſeven : but if the votes of 
the members of the Town-council, in Heriot's 
| council, are eaderſtood to good even in 
diſpoſing of the Hoſpital's lands to the city, as 
the preſent Town-council have deſired to have 
a bargain, which we conceive to be by far too 
|! beneficial for the Town and detrimental to the 
: Hoſpital; why may we not ſuppoſe a future 
þ! Town-council to petition for another of the 
ſame nature, and another council for another, 
till their whole lands are exhauſted ? There 
will not be wanting arguments as plauſible as 
_ thoſe made uſe of at preſent for obtaining the 
preſent feu; and the grant of the preſent feu 
will be a ſtrong precedent fof granting another. 
| By this means the revenues of the Hoſpital will 
be fixed down at a ſtated rent, much below 
what it would riſe to in the natural courſe of 
things. ; | 
But, zhirdly, all that is faid concerning the 
neceſſity, that the town ſhould run no riſk 
| in 
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in building this bridge, and, for this purpoſe, 
ſhould have a feu of very improveable lands 
from the Hoſpital, ſeems to be nothing to the 
purpoſe ; for we have never heard that it was 
propoſed that this bridge, or any other of 
the public works, ſhould be built out of the 
revenues of the city. We do not find that 
the exchange is built out of theſe revenues, but 
by private donations We are informed that 
the city is not able to raiſe ſuch works by its 
own revenues : we have never found the city 
ſaying much of its riches, but, on the contrary, 
rather confeſſing its poverty. We cannot 


therefore ſee the propriety or neceſſity of the 


Hoſpital's parting with their fine improveable 
lands to enable the Town-council to build a 
bridge, or raiſe other public works, which after 


all will either not be built at all, or will not 


be built out of the city's revenues. 

Beſides all that we have faid above, we will 
confeſs that we have another reaſon, which 
makes us ſee it very inconvenient, and even 
dangerous for the Hoſpital to grant feus to the 
city of Edinburgh. 5 

As the members of the Town- council, ad- 
miniſtrators for the Hoſpital, do claim to 
have votes in all things that come before the 
Hoſpital's council, even in ſuch propoſals as 
come from themſelves in another capacity 


and as all who were preſent voted unanimouſly 
D to 
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to grant this feu, we can ſee many dangers to 


the Hoſpital in having the town of Edinburgh 
for their fevers. 


We do conceive there is ſome impro- 


priety in the nature of the thing, in the ad- 


miniſtrators of the Hoſpital, or the greateſt 
number of them in a body, being both buy- 
ers and ſellers, both landlords and tenants, 
both creditors and debtors; and in any caſe of 
arrears or deficiency, in being obliged to order 
diligence againſt themſelves in another capa- 
city. Without any reflection on the members 
of the Town-council, we. may fairly ſuppoſe 
that the affairs of the city of Edinburgh may 
run into diſorder. The Town-council or 
Town-treaſurer may not be able to anſwer all 
the demands made upon the city at particular 
times, and may run in arrears to the Hoſpital, 
or any other of their creditors. The other cre- 
ditors of the city have it in their power to uſe 
what legal means they pleaſe for obtaining pay- 
ment; and it being preſumable, that they will 
prefer their own ſecurity and pay ment to the 
conveniency of the city, they will take care of 
themſelves. But if the members of the Town- 
council, adminiſtrators of Heriot's Hoſpital, have 
a vote in all things that come before Heriot's 
Council; it is evident, that they being a majori- 
ty of the adminiſtrators, the Hoſpital has it 
not in its own power to order diligence to be 
done for recovering payment from the city, but 


by 
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by the city's own conſent. Suppoſing the 
members of the Town-council ever fo honeft 
and jaft, how many reaſons may they have for 
not giving their confent to do legal diligence 
againſt the town, to recover arrears due to the 
Hoſpital. They may not be able at particular 
terms to pay all their creditors who demand 
payment. They may be forced to pay ſo ma- 
ny as will exhauſt all their funds, and nothing 
may be left at theſe terms for the Hoſpital. 
Though they had it in their choice to give a 
preference to ſome before others, they may 
think themſelves obliged in honour and hone- 
ſty, in juſtice and conſcience, to poſtpone the 
payments due to the Hoſpital, and prefer o- 
thers whoſe circumſtances they may judge 
more pinching. They may think it wrong, 
that the taking into the Hoſpital a dozen or 
twenty boys at one time, ſhould be laid in 
the balance againſt the neceſſities of the city. 
They may think it proper to take in none for 
years together, nay, to diſmiſs thoſe who had 
been taken in, and lock up the doors of the 
Hoſpital for a time, rather than not to anſwer 
other demands, which they may think more 
neceſſary or cannot avoid. 

It is true in all caſes ofthis nature which may 
happen, a proceſs may be raiſed perhaps at the 
inſtance of the treaſurer, either without, or 
even contrary to the order of Council, and 
certainly at the inſtance of any of the govern- 

ors 


1 1 e 
1 * Ss > 4 a 
Aden. EI: od YL 


— j—UQU—O:g—p— — x ã ↄ NN) on 2 —— —— —ͤ—ñ—ä—ů .,.ͥ — — — 


GR Ü N 


4 


ors of the Hoſpital. But as a proceſs of this 
nature muſt be very diſagreeable it ought not 
to be depended upon; on which account the 
Hoſpital, one of the moſt early, the moſt mag- 
nificent, and moſt beneficial foundations ſince 
the reformation, being compared with an object 
of yet greater eclat, the city of Edinburgh, may 
come to be gradually neglected, and at laſt go to 
ruin; an event which, as adminiſtrators, we 


cannot think of without the utmoſt concern, 


and would wiſh to prevent by keeping the pe- 


- cuniary intereſts of theſe two ſocieties altoge- 
ther ſeparate. 


For all the above reaſons we conceive, that 
the granting the feu of the lands of the Ho- 
ſpital to the Town-council, on the 14th of 
December 1759, was not only unneceſlary, 
and detrimental to the intereſt and revenues 
of the Hoſpital, but may juſtly be conſidered 


as manifeſt leſion. 
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